City of Boerne v. Flores and the Religious Freedom Restoration Act: The Delicate Balance Between Religious Freedom and Historic Preservation by Williamson, Elizabeth C.
Florida State University Journal of Land Use and
Environmental Law
Volume 13
Number 1 Fall 1997 Article 3
April 2018
City of Boerne v. Flores and the Religious Freedom
Restoration Act: The Delicate Balance Between
Religious Freedom and Historic Preservation
Elizabeth C. Williamson
Follow this and additional works at: https://ir.law.fsu.edu/jluel
Part of the Environmental Law Commons, First Amendment Commons, and the Supreme Court
of the United States Commons
This Article is brought to you for free and open access by Scholarship Repository. It has been accepted for inclusion in Florida State University Journal
of Land Use and Environmental Law by an authorized editor of Scholarship Repository. For more information, please contact bkaplan@law.fsu.edu.
Recommended Citation
Williamson, Elizabeth C. (2018) "City of Boerne v. Flores and the Religious Freedom Restoration Act: The Delicate Balance Between
Religious Freedom and Historic Preservation," Florida State University Journal of Land Use and Environmental Law: Vol. 13 : No. 1 ,
Article 3.
Available at: https://ir.law.fsu.edu/jluel/vol13/iss1/3
City of Boerne v. Flores and the Religious Freedom Restoration Act: The
Delicate Balance Between Religious Freedom and Historic Preservation
Cover Page Footnote
The author wishes to thank Professor Donna Christie for her help in the development of this article and the
initiation of the Environmental Crimes and Archaeological Resources course at the College of Law.
This article is available in Florida State University Journal of Land Use and Environmental Law: https://ir.law.fsu.edu/jluel/vol13/
iss1/3








   
 
    
   
    
       
         
   
   
     
       
   
 
      
          
 
    
      
   
   
   
  
 
   
      
   
     
    
 
     
 
 
     
 
        
    
  
     
  
 





   
  
   
  
 
    
   
      
  
      
  
       
 
   
  
 
   
  
     
   
    
   
   
 
    
     
      
 
   
   
    
 
     
        
      
  
     
     
 
      
    
    
      
    
     
     
       
    
    
        
 
 
       
  
        
   
       
 
 
    
     
 
    
  
    
    
    




   
        
 
 
    
    
      
   
      
 
       
  
   






     
  
   
 
   
    
    
               
  
    
  
    
       
     
  
   
  
   
  
               
   
       
 
      
    
 
      
  
      
       
        
  
      
 
   
  
   
 
         
        
      
          
        
      
 
         
 
        
       
 
      
   
          
 
   
       
         
     
    
           
         
         
      
   
    
   
 
    
    
 
     
   
      
   
   
       
    
     
        
      
     
  
   
  
            
        
  
    
 
     
    
 
  
    
    
 
 









   
      
   
    
  





   
     
   

















    









   
 
    
  
  
   
 
 







       
  
     




   
  
  
         
 
    






     
   
    
   
       
    
 
    
        
 
  
   
   
  
    
 
     
  
 
    
   
   
   
     
   
  
   
 
  
   
       
 
    






   
    
   
   
   
  
 
   
 
     
  
        
 
    
     
   
    
   
    
    
   
 
   
   
  
    
   
   
   
 
 
    
  
     
    
   
      
        
 
 
     
   
  
 








   





   
 
 
    
      
 
 























   

































   
 






    
 
  
    
  
 
    
  






    
    
    
   
 
 
   
 
   
  
  
   
  





   
   
  
      
 
 
    
  
  
     
 
  




   
 
     
        
          
    
    
   
    
        
 
 
    
        




    
  
       
   
    
 
 
       
 
        
 
    
   
 
     
   
 
    
 
   
     
   
  
    
       
  
      
         




   
   
  
    
 
 





      
 
      
   
  
       
      
       
 
   
        
 
       
       
      
          
  
         
  
        
    
    
       
    
   
          
       
     
       
  
  
         
  
  
      
     
   
       
    
      
     
    





        
  
    
  
     
 
   
       
 
  
     
   
 
  
           
     
    
     
    
 
   
 
 
     
         
 
   
 
 
       




   
      
            
  
       
           
    
        
    
      
  
      
   
    
     
   
         
        
    
    
  
    
     
             
  
           
  
         
       
       
           
          
   
            
   
    
   
     
      
       
    
  
         
 
            
 
        
        
            
    
     
 
     
 
   

















    




    
  
   
  
  
    



















































   
 









   
 
 





    
 
 







    
 
 
   
   
    
     




     
  
   
 
  
    
  
  





   
  
   
  
 
   
 
  
    
 
   
    
   
   




   



















   





   
  
   
   
   
 
    
    
 
   
  









   
 
   
 
  
    
    
 
  
   







     
 
 











    









     
  
   
 
 
    
 
 

















    
 
   
    




   












    
   
 
   








      
 
    
    
 
  
   
     
        
    
 
  
     
   
   
 
    
     
  
    
    
     
        
  
    
  
   
  
   
   
         
 
  
       
    
 
           
  
        
      
 
     
      
   
      
    
  
 
    
     
  
    
     
   
   
      
   
    
    
  
    
      
      
  
     
    
     
    
  
    
     
  
 
    
     
  
  
    
    
  
    
     
    
  
     
  
     
 
     








    
    
   
 
    
 
 
          
         
 
        
   
   
   
  
          
           
          
          
          









        
 
       
         
        
         
         
        
         
         
           
 
         
           
                
    
    
     
            
            
 
             
            
               
      
     
 
   
                
         
          
    
   
      
    
      
    
 
    
 
   
 
    
            
        
 
 
        
 
          
          
          
 
 




         
 
 
   
    
         
      
 
 
          
  
       
    
    
   
 
    
        
        
        
 
       
  
        





      
    
   
      
      
      
       
 
    
    
    
       
      
   
                
         
     
   
           
       
 
    
      
  
 
     











     
 
    
 
 
   




     
 
  
   
   

















































    
   


































   
  
   
  
    
   
    
    
 
     
  




   
  
   
  







   
  
   
 
    
   
   
  
 
    
  
    
  
 
   
    
   
   
   
 
    
   
    
  
  
   
   
  
    
 
   
   
   
   
   
 
   
 
   
   
   
 
  
   
 
   
  

































































































































   
 
 
































   
 
  
   
 












   
  
  
   
 


































































































































     
     




















   
 
   
   
   
   
   
 
   
   
    
 
 



















   























   




   
  
   
  
 
   
     
  
   






















   
 
 





    
    
 
  
    
   
















   
 
  




   
  
 
   
   
  
 
      
     
    
 
      
       
    




   
   
     
        
        
      
 
    
  
  
   
  
     
   
  




          
  
     
  
 
   
  
    
     
  
    
  
    
 
 
     









   
   
 
      
  
         
    
    
   
 
   
   
   
     
     
 
 




    
 
 
   
  
      
    
    
  
   
    
    
    
     
    
   
   
    
     
  
 




      
   
    
 
 
   




     
   
  
   
   
        
   
     
   
  
   
      
     
   




     
       
 
    
     
  
       
        
         
 
  
       
 
     
    
         
        
   
  
 
   
           
   





          
 
 
        
          
       
          
 
          
        
        
       
        
         
        
         
      
 
 
         
        
       
    
 
          
       
    
    
    
     
    
            
  
    
















   
 
    
 
    








   



































    
  
   



































    
 
          
  
 
     
          
  
            
    
  
           
   
       
    
  
   
            
           
      
      
     
       
     
 
   
       
 
        
   
 
   
   
 
   
  
        
  
      
   
  
   
 
   
  
   
 
   
 
  
   
  
    
    
  
    
    
     
  
     
     
 
    
     
    
   
   
  
 
         
      
 
 
       
   
 
   
    
      
      
     
   
 
     
        
   




   
   
   
   
   











    
   
   
 
   
     
 
  










   



















































    
 
  
   
  
  
    
  
   
    
    
  
  
   
 
 
    
 
     











   
    
 
     
  
 








   
 
   
 



















     
  
 




   
 





    
 
   




   
    
 
  
   
 
 













   
  














   
  
  
   
    
   
  
 
    
  
 
      
          
 
 
        
    
      
 
 
        
  
    
     
         
     
 
  
   
    
  
          
    
 
    
  
      









        
 
          
      




    
 
 
     
      
  
 
   
      
 
          
      
   
   
    
      
  
     
     
     
  
        
   
 
  
       
 
     
  
    
 
        
  
 
           
   
   
      
    
 
    
       
   
   
   
     
   
   
    
   
  
     
 
    
         
 
    
   
    
  
     
    
     
    
     
      
 
    
    
    
 
   
     
   
    
 
  
   
   
     
     
 
      
    
     
  




       
   
   
 
   
      
   
    
  
   
  
      
   
    
       
      
 
 
     
    
 
      
 
      
   
  
      
   
   
  
    
      
   
  
   
   
  
 






   
 
     









   
  
 
     
   
 
  
   




     
  
       
    
      
   
      
   
   
     
   
        
     
  
     
    
   
 
   
      
  
 
    
      
 
   
  
    
   
 
  
    
    
   
   
  





    
      
  
 
    
     
   
 
     
    
    
   
   
   
    
  
   
    
  
  
     
  
    
  
  
      
  
 
   
  
    
   
 
   
    
    
 
 
   
 
       
       
   
    








      
        
         
    
      
   
 
   
  
     
     
  




    





















     
     
 
     
    
          
     
 
    
         
 
        
  
 
     









   
     
 
     
   
 




     
     
    
   
        
       
   
    
    
    
       
      
       
    
  
      
      
  
     
    
   
     
       
     
  
     
     
      
 
     
    
   
 
       
      
   
     
     
     
       
    
     
      
  
      
      
  
 
     
     
     
 
          
       
   





     
  
      
        
       
 
     
     
 
 
    
    
   
      




    
 
        
     
  
  
      
     
 
    
 
  
      
    
       
   
 
       
     
    
   
 
     
   
 
          
   




     
     
    
 
              
 
   
    
    
          
 
   
    
  
   
     
     
 
    
     
      
  
     
        
  
 
    
   
 
       
       
 
    
     
  
        
     
      
     
    
      
    
     
   
 



















   
   
  
 
      
   
 
 
   
  
  











    
   
   
  





























   
    
 






   
    
  
   
   
    
  
  
    
 
    
 
   
 









     
 
   
 
   
  
   
  
 
   
   
   
  
   
 
    
     
    
 
   
   




    
  
    
  
    
    
    
     
    
   
   
    
   
  
   
 
     
    
   
   
    
   
    
  
    
     
   
    
   
  
   
    








   
    
  
   
  











       
  
 












      
  
   
        
  






























































   







   





























   
  
  
    
 
 
   
  
   
























































   
 
 
   
































































   







































   
 
  
   
 
  








   
























   
 
 












































   
  
   
  
   
 
 
     
 






















   
 
 






    
 
 




























   
 
 
   
 
  







































   
 
  
   































   
 
 
























   
  
  














   
   
  
 









   
  
  
   
  




















     
    
    
 
   
  
   
    
 
  













   
  
 
     
   
    
 
  
   
     
 
 
   
  
  
      
 
    
    
 
  
    
 
   
         
 
     
  
 









         
         
       
         
 
 
       
     
     
         
          
        
           
        
 
 
    
       
             
  
            
  
    
            
             
      
      
    
           
     
               
     
 
    
 
    
 
          
 
   











     
 
   
 
  
         
 
      
      
     




       
        
   
         
  





   
    
     
  
  
    
 
   










         
 
   
   
  
    




    
    
   
 
  
   
  
    
    
  
      
     
     
         
               
   
     
   
 
                
 
   
      
   
 
     
      
   
   
      
    
  
      
    
        
    
   
    
    
  
             
  
  
    
    
    
      
     
   
    
 
      
      
  
 
   
        
 
   
   
    
 
    
       
  
    
     
   
     
 
     
 
       
  
       
   
   
     
 
       
  
   
    
  
  
    
  
  
   
  
  
   
     
   
 
  
    
 
      
  
      
  
 
    
 
 
   
  
   
    
  
  




   
     
 
 
      
 
 
    
      
  
    
  
    
  
  
   
     
       
   
 
       
 
      
  
 
    
 
    
      
  
    
      
     
  
   
  
      
   
 
 
      
   
     
   
  
    
     
 
       
   
  
    
      
    
 
     
    
 
    
   
    
       
   
 
     
  
 
     
 
 




    
      
  
     
   
 
 
     
   
 
 
    






    
 
 
   
 
    
    
  
   
 
      
 
 
   
 
     
 
   
     
 
    





   
  
  
    
 
 
   
    
 
 
     
   
  
  








   





     
 
 
     
 
 
   
  
   
 
  
      
 
   
    
     
    
    
 
     
  
   
 
   
   
     
    
   
  
  
   
    
    
    
 
     
    
     
 
  
    
   
 
     
    
     
 
 
   
  
     
     
    
  
 
    
    
   
 
   
    






   
   

















     
 
   
 













    
 
 
    





   
   
   
 
 
   
   
   
   
    
   
 
      
   
 
   
  
 
   
      
 
   
  
    
    
   
 
  
   
     
    
    
 
     
  
    
   
 
        
 
     
  
  
   
    
   




   
     
 
 
     
     
   
   
     
    
       
 
      
     
  
  
    
    
  
  
       
  
   






   
 
   
 
 



















   
   




   
 


































   
 
 





































   
 

























































   
 
   
 
  

























   





















   
  






















   
 
  





   
 
    
 
  
    
     
    
   
 
 
     
   
  
     
 
      
   
     
   
 
         
  
     
    
  
    
     
    
     
   





   
 
   
   




   
 
    
  
   
     
 
 
    
    
 
   
 
   
  
    
  
   
   
  
     
 
    
    
    
 
    
   
 
  
        
      
   
       
     
    
    
     
 
     
      
  
   
   
     
    
 
        
   
  
  
      
      
     
      
 
     
    
   
      
     
      
       
 
   
    
    
   
 
     
     
  
     
        
 
    
     
  
 
    
 
     
 
 
     
  
   
 
   
      
       
 
      
   
   
     
 
 
         
 
 
       
    
  
   
  
    
    
 
       
 









   
       
       
  
  
    
  
      
   











      
  
 
    
  
     










     
   
 
      
  
     
       












    
     
        
       
       
  
     
      
 
 
      
        
 
   
     
      
  
       
   
     
       
 
      
     
  
    
     
 
   
   




    
      
  
  
       
      
    
   
    
        
 
 
   
          
 
 
         
 
  
    
 
         





   
 
    
       
         




   
  
        
         
 
       
 
   
         
          
    
 
   
         








   
      
        
  
      
          
 
         
         
        
        
 
  
            
             
  
        
       
      
             
              
          
              
          
            
         
 
  
   
  










   
  



















   





























































   
 
 
   
   
   
  
  
   
 
    
 
 





      
       
 




       
  
   
  
 
    
     
   
 
   
 
     
    
  
     
  
     
  
     
  




   
 












   
 




   




    
  





    




   
  
   
  











   




   
   
   
   
   
    
   
  
   
 
  










    
   
  





























































   
 













   
  
 























   
 
 





















     
   

















   
 





   
   
  
  










    
 






   
    
   
   
 
   
 
   
  
   
  
 
   
 
 
   
 
 
   
 
   


















   
   
 
   













   
  
  
   
  
  













   





    
  
 
     
      
 
 
    
    
       
       
  
 
    
       
          
  
   
   
       
  
    
 









   
  
 
   
   
   
 
     
  
  






     
  
  
   
    
  
    
   
 
 





      
 
   
  
        
  
   
   
    
     
      
     
  
 
       
   
  
  
     
    
   
   
  
        
  
        
    
    
   
       
       
   
    
      
    
      
 
  
    
   
    
    
    
 
   
 
   
   
   
    
 
    
      
   
 
  
   




    
   
 
   
 
   
      
 
   
    
   








      
   
   
  
    
  
  
   




   
   
 




      
 
  
   
  
   
   
         
  
   
     
     
    
  
          
      
    
           
  
  
     
  
   
     
 
   
   
 
   
  
    
  
  






     
  






























   
 
 









    
   
 
 
     
 
    
    
 
   




    
   
  







   
 
    
  
















      
    
    
      
    
    
 
 
    
    
  
 
    
 
   
 










































   
   
 
 
   










   
  
 
   
 
   
  
 



















   
 











   
   
   










    
    
    
   
 
          
   
 
 













   
   
   




     
   
   
  
    
   
        
   




    
      
  
 
   
  
   
    
  
  
    
     
   
  




    
    
 
  
   
  
   
   
   
    
    
   
  
    
    
    
   
  
  
    
    
    
   
  
   
 
   
  
   
  
   
  
  
   
  
   
  
     
  
    
  
   
   
   




    
   
  
   
  
   
   
  
 
   
  
    
   
   
     
   
     











        
 
     
        
 
 
     
       
 
       
  
       
      
  




    
 
   
   
         
       
 
  
   
  
       
   
  




     
    
  
  
   
    
    
         
 
   
    
 
   
   
  
      
     
      
 
  
       
    
      
   
 
       
  
 
      
      
 
       
    
      
  
       
     
   
      
      
   
      
       
   
      
     
    
      
    
 
      
   
 
    
    
 
 
    
       
    
      
  
   
   
 



































































































































































   
    
  
  









































   


















































































   
    




     
  
    





   
        




















    
 
   
      
 
 
























   
    
    




    









    
     
   
   
       
    
 
  
        
  
      
   
   
       
   
  
 
      
  
  
   
 
   
 
 
    
 




   




   
 
  
   
  




    
   
   
 
    
   




     




   
  
   
    




   
   





   
     
  
  





     
       
  
        
       
         
   
          




   
    
 
   
    
 




     
   
       
 
     
    
  
 
      
     
    
    
    
   
 
   
    
 
    
  
   
 
  
      
        
   
         
   
   




    
  
     
         
    
 
       
   
    
        
          
 
        
      
           
      
    
          
    
      
       
      
       
  
      
 
    
        
  




   
         
 
     
   
  
      
    
   
  
       
   
    
         
  
   
   
   
       
     
     
   
     
  
    
  
  
    
 
 
    
   
   
 
  
    














   












    
   
 
      
 
      
  
 
   
   
  
 
   
 




     
  
    




   
    
   











      
 
 
   









   
   
  
  
   
 
   
   




    
   
  
 
   
      
   
 
 
   
  
 
     
 
     




    
   
     
 
     




    
 
  
    
   
 
   
    
   
 
    
   
 
    
 
   
  
   
 
  
    
    
 
     
    
     
 
 
   
  
 
   
      
       
  
  
   
   
  
      
  
    





   
  
   
 
 
      
  
   







     
  
   
   
  
  
   
 
 
          
      
 
    
       
 
  
    
   
  
  
    
   
  
 
     
       
    
   
    
    
   
  
   
 
     
     
  
   
    
    
  
   
     
      
 
  
   
  
 
    
    
 
     
   














































































































   
   
   
 
  
   
    
   
  
 
   
   
    




   
    
  




     
    






   
  
      
    
   
     
   
 
  
    
      
   
 
  
      
     
 
  
   
    
  
   




     
    
  
  
       
   
   
  
   
   
    
   
   
 
   
 
  
   
   
   
 
   








   
  
  
   
 








   
  




   




   
   
  
   
   
  
   
 
   
  
  




   
    
   
   
  
 
   
 
   
  




























   
   
  
   
  
  
   
 
   
 
   
  
   
 

































   
   
  
 

































































































   
  
  
   
  
  






    
 
  




   
  
   
  
   
 





   
   
 




   
  
 












   
 
   
 
  


















   
  
 














    
 
   
   
 
   
 
 

















   
 
   
 










   













































   
  
   
   
 
   
    
 
 




   
 
 
   
 
  
     
   
  










     
   
 
    
    
  
  
   
 
      
   
     
     
  
  
        
 
    
   
 
 
    
     
       
  
    
   
     
    
   
    
  
  
    
   
     
      
     
      
        
 
  
      
    
 
     
   
    
 
   
 
 








   
  
 












   
  
 




































    
 





















































   
  
  
   
 
    
  
  
   
    
 
    
    
   





    
 
   
   
 
 
   
  
   




   









   
 
   
  
   
   
  






   
  
 







   
 
  
   






    








   
 
   
 






    

















   
  
 





    
 









    




   
  



































   
 












    




   
    
     














    
 
   
  
  
   
   
  
    
 
 
    
  
 
    
    
      
  
  
   







    
     
   
    
    
  
  
    
    
   
  
    
   
   
   
     
    
    




      
  
     
   
   
  
     
  
   
 
    
 
   
    
    
  
 
      
    
   
  
     
  
 







   
  
       
  




   
  
 
    
    
   





     
     







   
   
  
    
  
      
  
      
 
   
 
    
 
     
    
   
 
 
    
   
     
 
   
 
  
    
   
  
 
     
    
 
   
       
 
     
      
     
        
   
   
      
     
  
           
   
   
     
     
      
      
   
   
  
    
    
   
 
       





       
    
 
   
     
    
     
      
        
     
  
    
      
  
       
  
    















     
      
   
   
 
       
    
   
  
   
  
    
 
  
     
 








          
    
       
  
 
       
       
 
 
 

